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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be' made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision applicatioﬁ shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. :
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the specialiﬁench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in-quadruplicate in form EA-3 as
prescribped under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case .of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and:Sérvice Tax, ‘Duty demanded” shall include:
()  amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an-appeal agaiﬁxst this order shall lie before the Tribunal on payr N5 0%
of the duty demanded where duty: or duty and penalty are in dispute, or penalty,
alone is in dispute.”
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ORDER-IN-APPEAL

This order covers the following 2 appeals filed against O..O. No. MP/01-
03/0A/2016-17 dated 22/12/2016 (hereinafter referred to as ‘the impugned order’)
passed by Assistant Commissioner, Central Excise, Division-V, and Ahmedabad-Il

(hereinafter referred to as ‘the adjudicating authority’):

(i) Appeal filed by M/s Saraswati Metal Works, 407, Near Hajipura
Garden, Outside Delhi Gate, Shahibaug, Ahmedabad - 380 004
(hereinafter referred to as ‘the appellant’) and

(ii) Appeal filed by Shri Samirbhai Baldevbhai Patel, Power of Attorney
holder of the appellant (hereinafter referred to as ‘the Power of

Attorney holder)
2. Briefly stated, the facts of the case are that the appellant was engaged in the

manufacture and clearance of Copper Zinc Base Alloys (Brass) Sheets / Circles
falling under Chapter sub-heading 74092900 of the First Schedule to the Central Excise
Tariff Act, 1985 (CETA, 1985). On the basis of information received from HQ Preventive
section .of the department, an inquiry was by the jurisdictional Range / Division office
wherein it was revealed that the appellant was not registered with Central Excise and
was clearing their finished products without payment of Central Excise duty, whereas by
vitue of Sr. No. 217 of the Notification No. 12/2012-C.E. dated 17-3-2012 and
explanation added vide Notification No. 12/2013-CE dated 01/03/2013, ‘trimmed or
untrimmed sheet or circles of copper and copper alloys including brass, intended for use
in the manufacture of handicrafts or utensils’ attracted Central Excise duty at the
specific rate of Rs.3500/- per tonne subject to condition No. 19 & 20 of Notification
No.12/2012-CE dated 01/03/2013 stipulating that such goods are not produced or
manufactured 'by a manufacturer who produced or manufactures copper from copper
ore or copper concentrate; that no credit of duty paid on inputs under Rule 3 or Rule 13
of CCR, 2004 had been taken and that the entire amount of duty was paid in cash or
through account current. The appellant responded to the inquiry stating that they were
availing exemption benefit under Sr. No.216 of Notification No.12/2012 dated
17/03/2012 whereby all goods other than trimmed or untrimmed sheets or circles of
copper, intended for use in the manufacture of handicrafts or utensils attract NIL rate of
duty subject to condition 19 thereof, which states that such goods are not produced or
manufactured by a manufacturer who produced or manufactures copper from copper
ore or copper concentrate. On the basis of the manufacturing process of Copper Zinc
Base Alloys (Brass) Sheets and Circles submitted by the appellant it was forthcoming
that the finished goods were manufactured from Copper Alloys scrap, Brass scrap and
Zinc from open market. This fact was confirmed in a statement dated 05/09/2014 of the
Power of Attorney holder who was looking after all the work related to the proprietorship
unit of the appellant. Therefore, a Show Cause Notice (hereinafter ‘the SCN’) F. No Dy v s B\\\
V/SCN/Saraswati/2014 dated 08/07/2015 was issued to the appellant, demandlng ) ‘
Central Excise duty of Rs.86,236/- for the period April-2013 to December-2014 under G i
section 11A(4) of Central Excise Act, 1944 (CEA, 1944) along with rnteres{t rtg:rjfd\er\?f‘
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Section 11AA of CEA, 1944 and proposing to impose penalty on the appellant under
Section 11AC of CEA, 1944 read with Rule 25 of Cenfral Excise Rules, 2002 (CER,
2002). Personal penalty under Rule 26 (1) of CER, 2002 was proposed to be imposed
on the Power of Attorney holder in the SCN. Further, SCN F.No. CCE-lI/Div.V/Demand-
08/Saraswati/2015-16 dated 30/10/2015 for Rs.40,343/- for the period January-2015 to
June 2015 and SCN F.No. CCE-ll/Div.V/Demand-16/Saraswati/15-16 dated 06/04/2016
for Rs.30,484/- for the period July-2015 to December-2015 were also issued to fhe
appellant. All the three SCNs were adjudicated vide the impugned order, confirming the

demands for duty and interest as proposed in the SCNs. Penalty totaling to
Rs.1,57,063/- was imposed on the appellant under Section 11AC(i) of CEA, 1944 read
with Rule 25(1) of CER, 2002.

3.

Being aggrieved by the impugned order, the appellant has filed the instant

appeal, mainlyien the following grounds:

I

The adjudicating authority had erred on fact and law in confirming total demand of duty
of Rs.1,57,063/- along with interest and imposing equivalent penalty under Section
11AC(i) of CEA, 1944 read with Rule 25(1) of CER, 2002. The appellant submits that the
adjudicating authority failed to appreciate that exemption on Copper Zinc base alloys
(Brass) sheets or circles was rightly availed under Entry No. 216 of Notification No.
12/2012 dated 17/3/2013 even after insertion of Explanation under Entry No. 217 as held
by Hon’ble Supreme Court in the case of Meware Bartan Nirmal Udhyog in Civil Appeal
No. 3269 of 2003. It is pertinent to note that there is no change in Entry No. 216 of
Notification No. 12/2012 dated 17/03/2012 which covers goods falling under Chapter 74
H.No. 7409 and sub-heading No. 74092900 Copper Zinc Base Alloys (Brass) sheets /
circles other than copper i.e. refined copper sheets / circles falling under S.H.
No.7409110 / 74091900. The findings in the impugned order that goods in question are
chargeable to duty under Entry No. 217 of the Notification No. 12/2012 dated 17/3/2012
is nothing but mis-reading of both Entry No. 216 and 217 because Entry No.216 deals
with all goods covered under CTH 7409 other than copper falling under 7409110 /
74091900 i.e. refined copper sheets | circles covered under entry no. 217. The
legislative intent to exemption in entry no. 216 of the said Notification is veritably to offer
relief to all goods other than copper. The view that exemption notification must be
interpreted in a manner that would bring about furtherance to its underlying intent and
purpose finds preponderance in light of judgment of Hon’ble Supreme Court in the case
of Oblum Electrical Industries Pvt. Ltd. vs Collector of Customs Bombay — 1997 (94)
E.L.T. 339 (S.C.) and a catena of other decisions. The denial of exemption mechanically
interpreting entry No. 216 of Notification No. 12/2012 dated 17/3/2012 contrary to what
has been mentioned therein only for the purpose of charging duty would frustrate the
very object and purpose of the issuance of the Notification. Without prejudice to this, it is
submitted that it is settled law that where the goods are directly and squarely covered by
the description under an exemption Notification, the benefit thereof cannot be denied
merely because the department had opted for a different interpretation.

Penalty imposed on the appellant under Section 11AC of CEA, 1944 read with Rule 25
of CER, 2002 is not sustainable and maintainable because the NIL rate of duty availed
by the appellant had been declared from time to time by submitting letter every year
2013-14, 2014-15 dated 25/7/2013 and dated 17/10/2013 and 03/09/2014 seeking
clarification whether the subject goods fall under Entry no.- 216 after insertion of
explanation in entry no. 217 by Budget 2013 in Notification No.12/2012 dated 17/3/2012.
There is no offence case booked by the department against the appellant during the last
five years but on 10/01/2013,Central Excise (Preventive) officers visited our factory and
drew NIL Panchnama dated 10/01/2013 and no statement was recorded. Hence there
was no contravention of Rules / Notifications by reasons of fraud, collusion or any wiliful
mis-statement or suppression of facts or contravention of the provisions of the Act or
Rules made there under with intent to evade payment of duty. The ingredients o/fl?.ule
25 are not satisfied in the facts of the present case. The appellant relies on tycg@“l%\ﬁ
CCE vs Saurashtra Cement Ltd. — 2010 (360) ELT 71 (Guj:). The appell ntfw SURE
liable to pay interest as the subject goods attracted NIL rate of duty.
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3.1  The Power of Attorney holder has preferred an appeal against the impugned
order imp.dsing' penalty on him under Rule 26 of CER, 2002 where the grounds of
appeal filed by the appellant are reiterated _énd additional grounds are submitted as

follows:

i.” From a plain reading of Rule 26(1) of CCR, 2002, the pre-requisite condition is that the
gods should be liable for confiscation. In the present case the SCN does not propose
confiscation of goods under Rule 25 of CER, 2002, therefore, the allegation against him
will not make him liable to penalty under Rule 26(1) of CER, 2002. He places reliance on

~ decision of Hon’ble CESTAT in the case of Air Carrying Corporation P. Ltd — 2008 (29)
ELT 80 (Tri.Mum.) and MEK Slotted Angle (I) Ltd. vs Commissioner, Belapur — TIOL 895

CESTAT — MUM.
4. Personal hearing in the case of the appellant and the Power of Attorney holder
was held on 01/12/2017 Shri Harshad Patel, Advocate appeared for personal hearing

and reitérated the grounds of appeal.

5. Having carefully gone through the impugned crder and the grounds of appeal
filed by the appellant as well as the Power of Attorney holder, | find that the contentious
issue in the present case is whether the goods namely ‘Copper Zinc Base Alloys
(Brass) Sheets and Circles’ was chargeable to the specific rate of Rs.3,500/- per metric
tonne in accordance with Sl.No. 217 of Notification No. 12/2012-C.E. dated 17/03/2012
read with Notification No. 12/2013-C.E. dated 1-3-2013 as claimed by the department or
whether the said goods attracted NIL rate of duty as per SLNo.216 of the said
Notification as claimed by the appellant. It is pertinent to note that there is no dispute
relating the conditions in the said Notification or regarding the description of the goods

“Trimmed or untrimmed sheets or circles of copper, intended for use in the manufacture

" of handicrafts or utensils'.
8. The contents of the relevant S.No.216 and SIL.No.217 of Notification No.

12/2012-C.E., dated 17-3-2012 is reproduced as follows:

Notification No. 12/2012-C.E., dated 17-3-2012
TABLE
216 7409 |All goods other than trimmed or untrimmed Nil 19
sheets or circles of copper, intended for use in
the manufacture of utensils or handicrafts

217 |7409 |Trimmed or untrimmed sheets or circles of T 3500 per| 19 and
copper, intended for use in the manufacture of metric 20
handicrafts or utensiis tonne

An explanation to above reproduced column no.(3) of Sr. No. 217 of the Notification No.
12/2012-C.E., dated 17-3-2012 was inserted vide Notification No. 12/2013-C.E., dated

01/03/2013 as follows:

(xii) against serial number 217, for the entry in column (3), the entry
“Trimmed or untrimmed sheets or circles of copper, intended for use in the
manufacture of handicrafts or utensils.

o~

Explanation - For the purposes of this entry, “copper” means coppgi;’jﬁ}if_l@&:\\
copper alloys including brass.” shall be substituted; /o T,
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Consequent to the above amendment, SLNo. 216 and S1.No.217 under Notification
No.12/2013-C.E. dated 01/03/2013 reads as follows: .

Notification No. 12/2013-C.E., dated 01-3-2013
TABLE

216 |7409 All goods other than trimmed or Nil 19
untrimmed sheets or circles of copper,
intended for use in the manufacture of
utensils or handicrafts

217 (7409 Trimmed or untrimmed sheets or circles of | ¥3500 | 19 and
copper, intended for use in the manufacture| per 20
of handicrafts or utensils metric

tonne

Explanation - For the purposes of this
entry, “copper” means copper and
copper alloys including brass.” shall
be substituted;

From the above extracts, it is clear that all goods of Chapter heading 7409 “other than
trimmed or untrimmed sheets or circles of copper, intended for use in the
manufacture of utensil or handicrafts” fall under SI.No. 216 whereas trimmed or
untrimmed sheets or circles of copper, intended for use in the manufacture of
utensil or handicrafts fall under SI.No. 217. The words ‘other than’ in Sl.No.216
indicates exclusion of trimmed or untrimmed sheets or circles of copper, intended for
use in the manufacture of utensils or handicrafts. The explanation inserted vide
Notification No.12/2013-C.E. dated 01/03/2013 clarifies that SI.No. 217 cover copper
and copper alloys including brass. The appellant has contended in the grounds of
appeal that SI.No. 216 excludes only such trimmed or untrimmed sheets or circles that
are made out of ‘refined copper’, thereby claiming that the impugned goods that were
not made from refined copper but made out of copper and copper alloys including brass
merited classification under Sl.No.216. However, on studying the contents of the
Notifications reproduced supra, it is clear that there is no valid basis to support such an
argument because SL.No0.216 excludes all trimmed or untrimmed sheets or circles of
copper intended for use in the manufacture of utensil or handicrafts. There is no reason
" or evidence to construe that this entry excludes only such items that are manufactured
out of refined copper. Further, trimmed or untrimmed sheets or circles of copper ie.
copper and copper alloys including brass intended for use in the manufacture of utensils
or handicrafts find a definite mention in SI.No. 217. The pertinent fact to nofce is that
there is no dispute that the goods manufactured by the appellant are trimmed or
untrimmed sheets or circles of copper intended for use in the manufacture of utensils or
handicrafts, which is categorically covered under S1.No.217 meaning that the intent of
the Notifications is to clearly charge specific rate of duty on the impugned gopds. There

r any doubt or any reason for an alternate interpretation with regard to the~"cq ap;

is no scope fo R,
intent of these Notifications. The citations relied upon by the appellant to emphasize ’ét\_c‘:é’“‘ — 4

a strict interpretation of legislative construction cannot be at the expense of the o%e?
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and purpose of the Notification does not support the flawed reading to claim that the
impugned goods attract NIL rate of duty. The only correct interpretation is that the
impugned.goods being trimmed or untrimmed sheets or circles of copper intended for
use in the manufacture of utensils or handicraits is clearly excluded from SI.No.216
immaterial of the fact whether such goods are made out of refined copper or out of
copper and copper alloys including brass. Accordingly | hold that the impugned goods
are correctly classifiable under SL.No.217 of Notification No.12/2012-CE dated
17/03/2012 as amended by Notification No.12/2013-CE dated 01/03/2013 attracting the
specific rate of duty @Rs.3,500/- per metric tonne. As regards the invoking of extended
period, it is an established fact that the appellant had never applied for or obtained
Central Excise registration or followed the stipulated procedures or maintained statutory
records or filed the statutory returns. | agree with the findings of the adjudicating
authority that the letters submitted by the appellant from time to time were seeking
ciarific,ation as to whether the said goods were eligible for NIL rate of duty under the
said Notification. In spite of the categorical clarification by the department that the said
benefit of NIL rate of duty was not admissible, the appellant had never intimated that it
was actually availing the ineligible benefit nor had the appellant submitted details of the
clearances made wrongly at NIL rate of duty without obtaining Central Excise
registration or without following statutory provisions. There is no merit in the argument
of the appellant that penalty cannot be imposed because no offence case was booked
against the appeliant. The contraventions listed out in the impugned order attract penal
provisions as these contraventions were by reason of suppression of facts with intent to
evade duty. Therefore, the invoking of extended period and imposition of penalty under
Section 11AC of CEA, 1944 read with Rule 25 of CER, 2002 is legally sustainable.

7. As regards the penalty on the Power of Attorney holder, the adjudicating
authority has imposed penalty of Rs.50,000/- uhder Rule 26(1) of CER, 2002. As per
the statement of the Power of Attornay holder relied upon in the impugned order, as he
was responsible for all the day to day activities concerning the impugned goods, he was
directly involved with availing the ineligible credit and evading payment of duty. In the
case of Supreme Petroleum vs CCE, Vadodara — 2006 (194) ELT 323 (Tri.-Mum.), it
has been held by Hon’ble Tribunal that Power of Attorney holder of a proprietorship
concern was an Agent and could not be considered the same as the proprietor. Hence
simultaneous penalty could be imposed on the proprietor and the Agent. The relevant
extracts are as follows:

(ii) A perusal of the CCE (A)’s order reveals that there is no reason to uphold the -

assessees appeal, the catena of decisions citied as regards no penalty on the proprietor &

the proprietory firm, the benefit of the decisions cannot absolve the penalty on the firm
& the Agent since the pewer of attorney holder for the said firm is only an Agent

and cannot have the identity of the firm whick a proprietor has. As an agent of the 4 ;wﬁ?\
proprietor, he is a separate person. Both i.e., the firm & the agent have been correct) "-‘f“é‘}-,w;_‘::;cs,, o
imposed a penalty along with the accountant, who dealt with the goods. ,‘;:0 ST

46 N / i % 1
As per the unretracted statement of the Power of Attorney holder, he has cate o;rg'ci/lly r%ﬁ 7

admitted that he was handling all the work relating to manufacture and clearance &gﬁh
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goods by the appellant and was res'p_onsiblve for the taxatjonsaspects at the State Taxes
and Central Taxes. He had direct knowledge regarding.the correspondence with the
department whereby the appellant was required to obtain Central Excise Registration
and follow Central Excise Procedures. Therefore, the intent to evade duty by reasons of
suppression of facts and contravention of the provisions are directly attributable to the
Power of Attorhey holder and the penalty imposed on him under Rule 26 of CER, 2002

are justifiable and sustainable.

8. In view of the above discussions, both the appeals are rejected.

0.  arderhaiait g cor Y TS el T TUeRT SURN adieh & faRa S B

The appeals filed by the appellants stands disposed of in the above terms. W‘/—\
/
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Date: >/ !%2017

Central Tax (Appeals),
Ahmedabad.

1) To
M/s Saraswati Metal Works,
Near Hajipura Garden, Outside Dilli Gate
Shahibaug, Ahmedabad-380 004.

2) Shri Samirbhai Baldevbhai Patel,
Power of Attorney holder of M/s Saraswati Metal Works,
Near Hajipura Garden, Outside Dilli Gate
Shahibaug, Ahmedabad-380 004.

Copy fo:
1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad
4. The A.C/D.C., C.G.S.T Division-l, Ahmedabad (North).

-~ Guard File.
6. P.A.
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